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  ﺇﻫـــــﺪﺍﺀ
  إﻟﻰ واﻟﺪي اﻟﻐﺎﻟﻲ
  .اﻟﻨﺎﺑﻊ ﻣﻦ اﻟﻘﻠﺐ، ﺣﻔﻈﮫ ﷲ وأﻣﺪ ﻓﻲ ﻋﻤﺮه ﯾﻐﻤﺮﻧﻲ ﺑﺪﻋﺎﺋﮫ ﻣﻦ
  إﻟﻰ روح أﻣﻲ
اﻟﺘﻲ ﻗﻀﺖ ﻋﻤﺮھﺎ ﺗﺤﻔﺰﻧﻲ وﺗﺸﺠﻌﻨﻲ ﻋﻠﻰ طﻠﺐ اﻟﻌﻠﻢ، وأﻓﮭﻤﺘﻨﻲ ﺑﻌﻔﻮﯾﺔ ﺻﺎدﻗﺔ أن 
  .اﻟﻌﻠﻢ ھﻮ اﻟﺤﯿﺎة وأﻧﺎرت أﻣﺎم ﻋﯿﻨﻲ ﺷﻤﻮع اﻷﻣﻞ رﺣﻤﮭﺎ ﷲ
  .ﻛﺎﻧﺖ ﺧﯿﺮ ﻋﻮٍن ﻟﻲو ﺻﺒﺮت وﺗﺤﻤﻠﺖ إﻟﻰ رﻓﯿﻘﺔ ﺣﯿﺎﺗﻲ زوﺟﺘﻲ اﻟﺘﻲ
  ﻓﻲ ھﺬه اﻟﺤﯿﺎة وأﻏﻠﻰ ﻣﺎ أھﺪاﻧﻲ ﷲ  ﻧﻮر ﺣﯿﺎﺗﻲ وﻗﺮة ﻋﯿﻨﻲو رﺑﯿﻊ أﯾﺎﻣﻲإﻟﻰ 
  .ﺣﻔﻈﮭﻢ ﷲ أﻣﺠﺪ –أﯾﻤﻦ  –اﻷﺣﺒﺎء إھﺪاء  ﺑﻨﺎﺋﻲأ
  .أﺻﺪﻗﺎﺋﻲ اﻷﻋﺰاء وﻛﻞ ﻣﻦ ﻟﮫ ﺣﻖ ﻋﻠﻲ ّأﺣﺒﺎﺑﻲ وإﻟﻰ أﺧﻲ وأﺧﻮاﺗﻲ و
  .ﻧﻲ أﺣﺪ ﻣﻨﺘﺴﺒﯿﮭﺎ ﺟﺎﻣﻌﺔ ﺻﻨﻌﺎءﺄإﻟﻰ ﻣﻦ أﻓﺘﺨﺮ ﺑ
  ﺍﻟﺸﻜﺮ ﻭﺍﻟﺘﻘﺪﻳﺮ
اﻟﺤﻤُﺪ واﻟﺸﻜﺮ   وﺣﺪه أوﻻ ًوأﺧﯿﺮا ًﻋﻠﻰ ﺟﺰﯾﻞ ﻛﺮﻣﮫ وﻣﻨّﮫ وﻓﻀﻠﮫ وﺗﻮﻓﯿﻘﮫ ورﻋﺎﯾﺘﮫ ﺳﺒﺤﺎﻧﮫ، 
 ﱡ ﱠ ﱟ  ﱞ ﱝ  ﱡ  ، اﻟﻘﺎﺋﻞ ﻓﻲ ﻣﺤﻜﻢ ﻛﺘﺎﺑﮫ:ﺟﻞ ﺛﻨﺎؤه وﺗﻘﺪﺳﺖ أﺳﻤﺎؤه
 (١)ﱠ ﱨ ﱧ  ﱦ ﱥ ﱤ ﱣﱢ
وﺻﺤﺒﮫ ﺳﯿﺪ اﻟﺒﺸﺮﯾﺔ ﻣﺤﻤﺪ ﺻﻠﻰ ﷲ ﻋﻠﯿﮫ وﻋﻠﻰ آﻟﮫ  اﻟﻤﻌﻠﻢ اﻷول واﻟﺼﻼة واﻟﺴﻼم ﻋﻠﻰ 
  . (٢) وﺳﻠﻢ اﻟﻘﺎﺋﻞ: "َﻣْﻦ ﻻ َﯾَْﺸُﻜِﺮ اﻟﻨﱠﺎَس ﻻ َﯾَْﺸُﻜِﺮ ﷲ"
اﻋﺘﺮاﻓﺎً ﻣﻨﻲ ﺑﺎﻟﻔﻀﻞ ﻷھﻞ اﻟﻔﻀﻞ، ورداً ﻟﻠﻤﻌﺮوف إﻟﻰ ذوﯾﮫ، أﺗﻘﺪم ﺑﺎﻟﺸﻜﺮ اﻟﺠﺰﯾﻞ وﻋﻈﯿﻢ 
ﺟﺎﻣﻌﺔ إﻓﺮﯾﻘﯿﺎ اﻟﻌﺎﻟﻤﯿﺔ،  إﻟﻰ ﻛﻞ ﻣﻦ ﻛﺎن ﻟﮭﻢ اﻟﻔﻀﻞ ﻓﻲ اﻛﺘﻤﺎل ھﺬا اﻟﺒﺤﺚ، وﻓﻲ ﻣﻘﺪﻣﺘﮭﻢ:اﻻﻣﺘﻨﺎن 
  ﻌﺔ واﻟﻘﺎﻧﻮن، وﻋﻤﺎدة اﻟﺪراﺳﺎت اﻟﻌﻠﯿﺎ، وﺟﻤﯿﻊ اﻟﻌﺎﻣﻠﯿﻦ ﻓﯿﮭﺎ.وﻛﻠﯿﺔ اﻟﺸﺮﯾ
 – ﺇﺑـﺮﺍﻫﻴﻢ ﳏﻤـﺪ ﺃﲪـﺪ ﺩﺭﻳـﺞ  /ﻓﻀ ﯿﻠﺔ اﻟ ﺪﻛﺘﻮر إﻟﻰ ﻛﻤﺎ أﺗﻮﺟﮫ ﺑﺎﻟﺸﻜﺮ اﻟﺠﺰﯾﻞ وﻋﻈﯿﻢ اﻻﻣﺘﻨﺎن
وﺗﻜﺮﻣﮫ ﺑﻘﺒ ﻮل اﻹﺷ ﺮاف ﻋﻠ ﻰ ھ ﺬه اﻟﺪراﺳ ﺔ رﻏ ﻢ ﻛﺜ ﺮة اﻧﺸ ﻐﺎﻻﺗﮫ،  ،ﻋﻠﻰ ﺗﻔﻀﻠﮫ -ﺣﻔﻈﮫ ﷲ ﺗﻌﺎﻟﻰ
 ،وﻣﻨﺤﻨ ﻲ اﻟﺜﻘ ﺔ ،وﻣﺴ ﺎﻋﺪة وﻋ ﻮن ،وﻟﻤ ﺎ ﻗﺪﻣ ﮫ ﻟ ﻲ ﻣ ﻦ ﺗﺸ ﺠﯿﻊ ،واﺣﺘ ﺮام ﻣ ﻦ ود ٍ ﺣﺒ ﺎﻧﻲوﻋﻠ ﻰ ﻣ ﺎ 
 ،واﻹرﺷ  ﺎد ،ﺟﮭ  ﺪا ًﻓ  ﻲ اﻟﻨﺼ  ﺢ واﻟﺘﻮﺟﯿ  ﮫ وأﻋﻄ  ﺎﻧﻲ ﻣ  ﻦ ﺟﮭ  ﺪه ووﻗﺘ  ﮫ ﻣ  ﺎ ﻧﻔﻌﻨ  ﻲ ﷲ ﺑ  ﮫ، ﻓﻠ  ﻢ ﯾ  ﺄل ُ
وﺗﻘﻮﯾﻢ ﻣﺎ اﻋﻮج ﻣﻦ اﻟﺪراﺳﺔ، دون ﻣﻠﻞ أو ﻛﻠﻞ، ﻓﺠﺰاه ﷲ ﻋﻨﻲ ﺧﯿﺮ اﻟﺠﺰاء، ﻛﻤﺎ أﺗﻮﺟ ﮫ  ،واﻟﺘﺴﺪﯾﺪ
ﳏﻤـﻮﺩ ﲪـﻮﺩﺓ  /ﻟﻤﻨﺎﻗﺸ ﺔ، اﻷﺳ ﺘﺎذ اﻟ ﺪﻛﺘﻮرﻷﺟ ﻼء أﻋﻀ ﺎء ﻟﺠﻨ ﺔ اﺑﺠﺰﯾﻞ اﻟﺸ ﻜﺮ واﻟﺘﻘ ﺪﯾﺮ ﻷﺳ ﺎﺗﺬﺗﻲ ا
ﺑﻘﺒ ﻮل ﻣﻨﺎﻗﺸ ﺔ ھ ﺬه اﻟﺮﺳ ﺎﻟﺔ  ﺎﻟﺘﻔﻀﻠﮭﻤ -ﺣﻔﻈﮭﻢ ﷲ ﺗﻌﺎﻟﻰ– ﺃﺑﻮ ﻣﺪﻳﻦ ﺍﻟﻄﻴﺐ /واﻷﺳﺘﺎذ اﻟﺪﻛﺘﻮر ،ﺻﺎﱀ
وﻟﻔﺖ اﻧﺘﺒﺎھﻲ ﻟﻤ ﺎ  ،وﺗﻘﻮﯾﻢ ﻣﺎ اﻋﻮج ﻣﻨﮭﺎ ،ﺳﯿﻜﻮن ﻟﮫ اﻷﺛﺮ ﻓﻲ إﺛﺮاﺋﮭﺎ واﻟﺬي ؛ﻋﻨﺎء ﻗﺮاءﺗﮭﺎ وﺗﺠﺸﻢ
  ﻹﺧﺮاﺟﮭﺎ ﺑﻤﺎ ﯾﻠﯿﻖ ﺑﺎﻟﺒﺤﺚ اﻟﻌﻠﻤﻲ. ؛ﯾﺨﺪم اﻟﺮﺳﺎﻟﺔ ﻣﻦ ﺑﻌﺾ اﻷﻣﻮر اﻟﺘﻲ ﻓﺎﺗﺘﻨﻲ
وﻋﻠﻰ رأﺳﮭﻢ رﺋﯿﺲ اﻟﺠﺎﻣﻌﺔ، وأﻣﯿﻦ ﻋ ﺎم  ،ﻰ ﺟﺎﻣﻌﺔ ﺻﻨﻌﺎءﻠﻘﺎﺋﻤﯿﻦ ﻋﻠﻟﻛﻤﺎ أﺗﻘﺪم ﺑﺠﺰﯾﻞ اﻟﺸﻜﺮ 
ﻌ ﺔ وﺗﻮﺟﯿﮭﮫ ﻧﺎﺋﺐ رﺋﯿﺲ اﻟﺠﺎﻣ وﻧﺼﺤﮫ وأﺧﺺ ﺑﺎﻟﺬﻛﺮ اﻟﻮاﻟﺪ اﻟﻘﺪﯾﺮ ﻣﻦ ﻏﻤﺮﻧﻲ ﺑﺎھﺘﻤﺎﻣﮫ اﻟﺠﺎﻣﻌﺔ،
 ﺃﻓﺮﺍﺡ ﺍﳌﺜﻴـﻞ إﻟﻰ زﻣﯿﻠﺘﻲ: و ،ءﺰﻣﻼاﻟوﺟﻤﯿﻊ  ،ﳎﺪﻱ ﳏﻤﺪ ﻋﻘﻼﻥﻟﻠﺪراﺳﺎت اﻟﻌﻠﯿﺎ واﻟﺒﺤﺚ اﻟﻌﻠﻤﻲ أ.د/ 
  .وﺣﺴﻦ ﺗﺮﺗﯿﺒﮭﺎ وﺗﻨﻈﯿﻤﮭﺎ ،اﻟﺮﺳﺎﻟﺔ ﻋﻠﻰ ﺟﮭﺪھﺎ اﻟﺪؤوب ﻓﻲ طﺒﺎﻋﺔ
 وﺳ ﺎﻋﺪﻧﻲ ،ووﻗﻒ إﻟﻰ ﺟ ﺎﻧﺒﻲ ،ﻟﻲ ﻛﻞ ﻣﻦ ﻣﺪ ﯾﺪ اﻟﻌﻮنإﻟﻰ وأﺧﯿﺮا ًوﻟﯿﺲ آﺧﺮا ًاﻟﺸﻜﺮ ﻣﻮﺻﻮل 
وإﺑ ﺪاء اﻟﻤﻼﺣﻈ ﺎت، وﺗﻘ ﺪﯾﻢ اﻟﻨﺼ ﺢ ﺣﺘ ﻰ إﺗﻤ ﺎم  ﺳ ﻮاء ﻓ ﻲ اﻟﻤﺮاﺟﻌ ﺔ إرﺷﺎد أو ،أو ﻓﻜﺮة وﻟﻮ ﺑﻜﻠﻤﺔ
ﳏﻤ ــﺪ اﻟ  ﺪﻛﺘﻮر/  وأﺧ  ﺺ ﺑﺎﻟﺬﻛ  ـﺮ. ﺟﮭ  ﺎ ﻋﻠ  ﻰ اﻟﺸ  ﻜﻞ اﻟﺼ  ﺤﯿﺢأو ﺳ  ﺎھﻢ ﻓ  ﻲ إﺧﺮا اﻟﺮﺳ  ﺎﻟﺔ ﺑﻨﺠ  ﺎح.
ﺧﺎﻟـﺪ  ، وﻋـﻮﺽ ﺍﻟﺸـﺎﻣﻲ ﺧﺎﻟـﺪ  و ،ﺍ ﺍﻟﻌﻮﺍﺿـﻲ  ﻋﻠـﻲ ﻋﺒـﺪ  و ،ﺃﲪﺪ ﻋﺒﺪﻩ ﺍﳉﺮﺍﺩﻱ/ ﻼءواﻟﺰﻣ ،ﺍﶈﺒﺸﻲ
راﺟﯿ ﺎ ًﻣ ﻦ ﷲ اﻟﻌﻠ ﻲ اﻟﻘ ﺪﯾﺮ أن ﯾﻜ ﻮن ھ ﺬا اﻟﺠﮭ ﺪ اﻟﻌﻠﻤ ﻲ  ﺧﯿ ﺮ اﻟﺠ ـﺰاء. ... ﻓﺠ ـﺰاھﻢ ﷲ ﺍﻟﺸـﻤﺎﺭﻱ
 ﺧﺎﻟﺼﺎ ًﻟﻮﺟﮭﮫ اﻟﻜﺮﯾﻢ، وأن ﯾﻜﻮن ﻓﻲ ﻣﯿﺰان ﺣﺴﻨﺎﺗﻨﺎ إﻧﮫ ﻗﺮﯾﺐ ﻣﺠﯿﺐ.
                                         
  (.٧اﻵﯾﺔ ) إﺑﺮاھﯿﻢ( ﺳﻮرة ١)
  ﺻﺤﯿٌﺢ. أﺑﻮ ﻋﯿﺴﻰ: ھﺬا ﺣﺪﯾٌﺚ ﺣﺴﻦ ٌ ، ﻗﺎلﺸﻜﺮ ﻟﻤﻦ أﺣﺴﻦ إﻟﯿﻚﻓﻲ اﻟ ﻣﺎ ﺟﺎء ﺑﺎب ُ ،اﻟﺒﺮ واﻟﺼﻠﺔ ﻛﺘﺎب ،ﺳﻨﻦ اﻟﺘﺮﻣﺬي( ٢)
  
  ل 
 
  اﻟﺪراﺳﺔ ﺴﺘﺨﻠﺺﻣ
ﺑﺎﻋﺘﺒﺎرھﺎ ﻧﻈﺎم ﻻ ﯾﻘﺘﺼﺮ دور اﻟﻮﻛﯿﻞ  ،ﺗﻨﺎوﻟﺖ اﻟﺪراﺳﺔ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ
 ﺧﻼل ﻣﻦ اﻟﻤﻮﻛﻞ، ﻧﯿﺎﺑﺔً ﻋﻦ ﻣﻌﮭﻢ واﻟﺘﻌﺎﻗﺪ وﺗﻨﻤﯿﺔ اﻟﻌﻤﻼء ﻓﻘﻂ، ﺑﻞ ،ﻓﯿﮭﺎ ﻋﻠﻰ ﺟﺬب
 اﻟﻘﺎﻧﻮﻧﯿﺔ اﻷﻧﻈﻤﺔ ﻣﻦاﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ و .ﺑﻌﻘﺪ وﻛﺎﻟﺔ ﻣﺴﺘﻤﺮ ﺑﺎﻟﻤﻨﺸﺄة ارﺗﺒﺎطﮫ
 ،ﮭﺎﺣﯿﺚ ﺗﻜﯿﯿﻔ ﻣﻦ ﺳﻮاء ﻘﺎﻧﻮﻧﯿﺔ،اﻟت ﺷﻜﺎﻟﯿﺎاﻹ ﻗﺪ ﺗﺜﯿﺮ ﺑﻌﺾ ھﺬه اﻟﺤﺪاﺛﺔﻧﺴﺒﯿﺎ،ً و اﻟﺤﺪﯾﺜﺔ
وﺗﻄﻮﯾﺮ  إﻟﻰ ﺗﻘﻮﯾﻢ اﻟﺪراﺳﺔ ھﺪﻓﺖ وﻗﺪ .ﻗﺎﻧﻮﻧﯿﺔ أﻧﻈﻤﺔ ﯾﺘﺸﺎﺑﮫ ﻣﻌﮭﺎ ﻣﻦ ﻣﺎ ﺣﯿﺚ ﻣﻦ أو
 ،أوﺟﮫ اﻟﻘﺼﻮر ﻣﻦ ﺧﻼل ﺗﺤﺪﯾﺪ ،ﻧﻈﺎم اﻟﻮﻛﺎﻻت اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻓﻲ اﻟﯿﻤﻦ
ﮫ اﻹﺳﻼﻣﻲ، وﺗﺸﺮﯾﻌﺎت ﺑﻌﺾ ﺎﻟﻤﻘﺎرﻧﺔ ﻣﻊ أﺣﻜﺎم اﻟﻔﻘﺑ ﺎﯾﻤﻜﻦ ﺗﻄﺒﯿﻘﮭ اﻟﻤﻌﺎﻟﺠﺎت اﻟﺘﻲو
  .اﻟﺴﻮدان وﻣﺼﺮﻣﺜﻞ اﻟﺪول 
وﺗﺤﺪﯾﺪ  ،ﻣﻦ ﺧﻼل ﺗﻌﺮﯾﻔﮭﺎ ،اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔﻣﺎھﯿﺔ ﺗﻨﺎوﻟﺖ اﻟﺪراﺳﺔ 
ﻟﻌﻘﻮد ﺣﺪاً ﻣﻦ أﻛﺜﺮ ااو اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔﻟﻘﺪ أﺿﺤﺖ وأھﻤﯿﺘﮭﺎ.  ،ﺧﺼﺎﺋﺼﮭﺎ وﺗﻤﯿﯿﺰھﺎ
اﻟﺘﺸﺮﯾﻌﺎت اﻟﻘﺎﻧﻮﻧﯿﺔ إﻟﻰ ﺗﻨﻈﯿﻢ أﺣﻜﺎﻣﮭﺎ ﻟﺬﻟﻚ ﻋﻤﺪت ﻣﻌﻈﻢ  ؛اﻟﺘﺠﺎرﯾﺔ اﻧﺘﺸﺎراً 
ﻨﻀﻢ أﺣﻜﺎﻣﮭﺎ ﻟﻢ ﯾ ، إﻻ أن اﻟﻤﺸﺮع اﻟﺴﻮداﻧﻲواﻹﺟﺮاﺋﯿﺔ ﺑﻘﻮاﻋﺪ ﺧﺎﺻﺔ ،اﻟﻤﻮﺿﻮﻋﯿﺔ
 .اﻟﻤﺪﻧﯿﺔ ﺣﻜﺎم اﻟﻘﻮاﻋﺪ اﻟﻌﺎﻣﺔ ﻓﻲ اﻟﻮﻛﺎﻟﺔﺗﺎرﻛﺎ ًأﻣﺮ ﺗﻨﻈﯿﻤﮭﺎ ﻷ ﺑﺄﺣﻜﺎم ﻣﻌﯿﻨﺔاﻟﻤﻮﺿﻮﻋﯿﺔ 
ﻤﺎ ﯾﻼﺋﻢ اﻟﻌﻼﻗﺎت ﻓ ؛ﺼﻮﺻﯿﺘﮫﺧ ﻟﮫ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔﻣﻨﮫ و اﻟﺘﺠﺎري ﻤﯿﺪانﻟﺎوﻣﻊ ذﻟﻚ ﻓ
ﻟﺬﻟﻚ ﻓﺈن  ؛ة ﻟﻠﻌﻼﻗﺎت ذات اﻟﻄﺒﯿﻌﺔ اﻟﺘﺠﺎرﯾﺔذات اﻟﻄﺒﯿﻌﺔ اﻟﻤﺪﻧﯿﺔ ﻻ ﯾﻼﺋﻢ ﺑﺎﻟﻀﺮور
 اﻟﺘﺠﺎري ﻓﺎﻟﻮﻛﯿﻞ ؛اﻟﺘﺠﺎرﯾﺔ أﻣﺮ ﯾﺴﺘﺪﻋﻲ اﻟﺘﻮﻗﻒ ﻋﻨﺪهﺗﻮﺣﯿﺪ أﺣﻜﺎم اﻟﻮﻛﺎﻟﺔ اﻟﻤﺪﻧﯿﺔ و
اﻷﻋﻤﺎل اﻟﺘﺠﺎرﯾﺔ، وﻟﯿﺲ ﻣﻦ اﻟﻤﻨﻄﻖ أن ﯾﺘﺴﺎوى ﻓﻲ اﻟﺤﻜﻢ إﻟﻰ درﺟﺔ  ﺤﺘﺮفﯾﺮ ﺟﺎﺗ
  اﻟﺘﻄﺎﺑﻖ ﻣﻊ اﻟﻮﻛﯿﻞ اﻟﻤﺪﻧﻲ اﻟﺬي ﯾﻘﻮم ﺑﺎﻟﻮﻛﺎﻟﺔ ﻋﻠﻰ ﺳﺒﯿﻞ اﻟﺘﺒﺮع وﻟﯿﺲ ﻣﺤﺘﺮﻓﺎ.ً
د ﻓﻲ اﻟﻔﻘﮫ اﻹﺳﻼﻣﻲ، أن ﻣﻔﮭﻮم اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻟﻢ ﯾﺮ اﻟﺪراﺳﺔﻟﻘﺪ ﺑﯿﻨﺖ 
ﯾﺒﯿﺢ  ﻓﮭﻮودﻓﻊ اﻟﻤﻀﺎر،  ،ر اﻟﻤﺼﺎﻟﺢﺎﻟﻔﻘﮫ اﻻﺳﻼﻣﻲ ﻣﺒﻨﻲ ﻋﻠﻰ أﺳﺎس اﻋﺘﺒﺎوﻣﻊ ذﻟﻚ ﻓ
اﻟﻮﻛﺎﻟﺔ ﻣﻦ اﻟﻌﻘﻮد اﻟﺘﻲ اﻟﻤﺼﺎﻟﺢ ودﻓﻊ اﻟﻤﻀﺎر، وﻣﻦ اﻟﻤﻌﺎﻣﻼت ﻣﺎ ﻣﻦ ﺷﺄﻧﮫ ﺟﻠﺐ 
ﻓﻲ اﻟﺠﻤﻠﺔ وان اﺧﺘﻠﻔﻮا ﻓﻲ  اﻟﻮﻛﺎﻟﺔ ﺟﻮاز ﺗﻮﺻﻞ اﻟﻔﻘﮭﺎء إﻟﻰ، وﻗﺪ ﺗﺘﻀﻤﻦ ﻣﻨﺎﻓﻊ ﻟﻠﻨﺎس
واﻟﻮﻛﺎﻟﺔ  اﻟﺘﻔﺎﺻﯿﻞ واﻟﻔﺮوع ﺣﺴﺒﻤﺎ اھﺘﺪت إﻟﯿﮫ أﻓﮭﺎﻣﮭﻢ ﻓﻲ ﺗﻄﺎﺑﻘﮭﺎ ﻣﻊ ﻗﻮاﻋﺪ اﻟﻤﺼﺎﻟﺢ.
   اﻟﺘﺠﺎرﯾﺔ ﻻ ﺗﺨﺘﻠﻒ ﻋﻦ اﻟﻮﻛﺎﻟﺔ اﻟﻤﺪﻧﯿﺔ إﻻ ﻓﻲ ﻣﻮﺿﻮﻋﮭﺎ. 
اﻟﺼﻮرة  ،ﻓﻲ اﻟﻮاﻗﻊ اﻟﻌﻤﻠﻲ اﻟﺤﺼﺮﯾﺔ ﻦ ﻟﻠﻮﻛﺎﻟﺔﯿد ﺻﻮرﺗﻮوﺟاﻟﺪراﺳﺔ  ﻛﻤﺎ ﺑﯿﻨﺖ
ﺑﻮﻛﺎﻟﺔ اﻟﻌﻘﻮد ﺑﺸﺮط اﻟﻘﺼﺮ وھﺬه ھﻲ اﻟﺼﻮرة اﻷﺳﺎﺳﯿﺔ ﻟﻠﻮﻛﺎﻟﺔ  : ﺗﺘﻤﺜﻞاﻷوﻟﻰ
ﯾﻠﺘﺰم اﻟﻤﻮﻛﻞ ﻓﯿﮭﺎ ﺑﻤﻨﺢ اﻟﻮﻛﺎﻟﺔ ﻟﻮﻛﯿﻞ ﺣﺼﺮي ﺣﯿﺚ  اﻟﺤﺼﺮﯾﺔ وﻓﻘﺎً ﻟﻸﺣﻜﺎم اﻟﻘﺎﻧﻮﻧﯿﺔ
  م 
 
ﻓﻲ ﻣﻨﻄﻘﺔ ﺟﻐﺮاﻓﯿﺔ ﻣﺤﺪدة، ﯾﻤﺎرس ﻓﯿﮭﺎ اﻟﻮﻛﯿﻞ ﻧﺸﺎطﮫ ﻧﯿﺎﺑﺔ ﻋﻦ اﻟﻤﻮﻛﻞ ﺑﮭﺪف ﺗﺮوﯾﺞ 
ﻓﺘﺘﻤﺜﻞ ﺑﺎﻟﺘﻮزﯾﻊ اﻟﺤﺼﺮي أو  :أﻣﺎ اﻟﺼﻮرة اﻟﺜﺎﻧﯿﺔ ﻣﻘﺎﺑﻞ أﺟﺮ. واﻟﺘﻌﺎﻗﺪ ﻟﺒﯿﻌﮭﺎ ،ﻣﻨﺘﺠﺎﺗﮫ
ﻷن  ؛ﺎرﯾﺔ ﺣﺼﺮﯾﺔﺠﻣﺎ ﺗﺴﻤﻰ ﻋﻘﻮد اﻟﺘﻮزﯾﻊ اﻟﺘﺠﺎري، وھﺬه اﻟﺼﻮرة ﻻ ﺗُﻌﺪ وﻛﺎﻟﺔ ﺗ
اﻟﻮﻛﯿﻞ ﯾﻘﻮم ﺑﺒﯿﻊ ﻣﺎ ﯾﺸﺘﺮﯾﮫ ﻣﻦ اﻟﻤﻨﺘﺞ ﻟﺤﺴﺎﺑﮫ اﻟﺨﺎص، وھﻮ ﻣﻦ ﯾﺘﺤﻤﻞ ﻣﺨﺎطﺮ 
ﺗﺴﻮﯾﻘﮭﺎ. ﻋﻠﻰ اﻟﺮﻏﻢ ﻣﻦ أن اﻟﻮاﻗﻊ اﻟﻌﻤﻠﻲ ﯾﺒﯿﻦ أن ﻏﺎﻟﺒﯿﺔ اﻟﻮﻛﺎﻻت اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ 
  اﻟﻤﻮﺟﻮدة ھﻲ ﻣﻦ ھﺬا اﻟﻨﻮع.
ﺎﻟﺘﺰاﻣﺎت اﻷطﺮاف، ﺑ واﻟﻤﺘﻤﺜﻠﺔﺗﻨﺎوﻟﺖ اﻟﺪراﺳﺔ آﺛﺎر اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻛﻤﺎ 
 ﻋﻠﻰ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻮﻛﺎﻟﺔاﻟ ﻧﻈﺮاً ﻟﻘﯿﺎمو أﺣﻜﺎم اﻧﻘﻀﺎﺋﮭﺎ.اﻟﻮﻛﺎﻟﺔ ووﺿﻤﺎﻧﺎت 
 ﯾﺘﻔﻖ ﻻ ﺬاوھ اﻟﻤﻨﻔﺮدة، ةرادﺎﻹﺑ ﻟﻮﻛﺎﻟﺔاء إﻧﮭﺎاﻟﻌﻘﺪ  ﯾﺴﺘﻄﯿﻊ طﺮﻓﺎ اﻟﺸﺨﺼﻲ، اﻻﻋﺘﺒﺎر
ﻟﺬﻟﻚ ذھﺒﺖ ﺑﻌﺾ اﻟﺘﺸﺮﯾﻌﺎت اﻋﺘﺒﺎر اﻟﻮﻛﺎﻟﺔ  ؛اﻟﺘﺠﺎرﯾﺔ اﻟﻮﻛﺎﻟﺔ أﻋﻤﺎل اﺣﺘﺮاف وواﻗﻊ
اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻣﻌﻘﻮدة ﻟﻤﺼﻠﺤﺔ اﻟﻄﺮﻓﯿﻦ اﻟﻤﺸﺘﺮﻛﺔ، ﻟﺬا ﻋﻨﺪ اﻹﻧﮭﺎء ﯾﺠﺐ اﻻﺧﺬ 
 اﻟﻌﻘﺪ، إﻧﮭﺎء ﻓﻲ ﺣﻘﮫ ﺑﺎﺳﺘﻌﻤﺎل اﻵﺧﺮ ﺿﺪ ﺎﺗﻌﺴﻒ أﺣﺪھﻤ ﻣﻦ ﻟﻜﻠﯿﮭﻤﺎ ﺣﻤﺎﯾﺔﺑﮭﺬا اﻟﻤﻌﯿﺎر 
 وإﻻ اﻟﺘﺠﺎري ﻌﺮفاﻟ أو ﯾﻘﺮه اﻟﻘﺎﻧﻮن ﻣﻌﻘﻮل ﺑﺴﺒﺐ اﻹﻧﮭﺎء ﯾﺒﺮر أن ﯾﺤﺘﻢ اﻟﺬي اﻷﻣﺮ
 .اﻟﻤﻮاﺿﻊ ﻓﻲ ﺑﻌﺾ اﻹﺷﻜﺎﻟﯿﺎت ﻣﻦ اﻟﻜﺜﯿﺮ اﺳﺘﺤﻘﺎﻗﮫ ﯾﺜﯿﺮ اﻟﺬي ﻟﻠﺘﻌﻮﯾﺾ ﻣﻮﺟﺒﺎً  ﻛﺎن
ﻓﻲ أﺣﻜﺎم اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ اﻟﻤﻮﺿﻮﻋﯿﺔ  ﻗﺼﻮر وﺟﻮد اﻟﺪراﺳﺔ ﺑﯿﻨﺖ
وﻣﻦ ذﻟﻚ ﻗﺼﺮ ﺗﻨﻈﯿﻢ ﻣﻤﺎرﺳﺔ اﻟﻮﻛﺎﻟﺔ ﻋﻦ اﻟﺸﺮﻛﺎت اﻷﺟﻨﺒﯿﺔ ﻓﻘﻂ، وﻋﺪم  ،واﻹﺟﺮاﺋﯿﺔ
ﯾﺆﺛﺮ ﻋﻠﻰ ﺗﻄﻮﯾﺮ اﻟﻮﻛﺎﻻت ھﺬا اﻟﻘﺼﻮر ﻟﻠﻮﻛﯿﻞ اﻟﺘﺠﺎري. وﺗﻮﻓﯿﺮ اﻟﺤﻤﺎﯾﺔ اﻟﻼزﻣﺔ 
  وﯾﺆﺛﺮ ﻋﻠﻰ دورھﺎ ﻓﻲ اﻻﻗﺘﺼﺎد اﻟﻮطﻨﻲ. ،اﻟﺘﺠﺎرﯾﺔ
ﺗﻮاﻓﻖ أﺣﻜﺎم اﻟﻮﻛﺎﻟﺔ ﻣﻦ أھﻤﮭﺎ: ﻟﻌﻞ ﺪ ﻣﻦ اﻟﻨﺘﺎﺋﺞ، ﯾﻌﺪاﻟﺗﻮﺻﻠﺖ اﻟﺪراﺳﺔ إﻟﻰ  ﺎً ﺧﺘﺎﻣ
اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻓﻲ اﻟﺘﺸﺮﯾﻊ اﻟﯿﻤﻨﻲ ﻣﻊ أﺣﻜﺎم اﻟﻔﻘﮫ اﻹﺳﻼﻣﻲ ﺑﺼﻮرة ﻋﺎﻣﺔ اﺳﺘﻨﺎدا ً
ﻓﻮاﺋﺪ اﻟﻤﺒﺎﻟﻎ اﻟﻤﺴﺘﺤﻘﺔ ﻟﻠﻤﻮﻛﻞ ﻣﻦ ﯾﻮم طﻠﺒﮭﺎ، وﻓﻮاﺋﺪ اﻟﻤﺒﺎﻟﻎ ﺑﺎﺳﺘﺜﻨﺎء ﻟﻘﺎﻋﺪة اﻟﻤﺼﺎﻟﺢ، 
  .اﻟﻤﺴﺘﺤﻘﺔ ﻟﻠﻮﻛﯿﻞ واﻟﺘﻲ اﻧﻔﻘﮭﺎ ﻓﻲ ﺗﻨﻔﯿﺬ اﻟﻮﻛﺎﻟﺔ
ﺣﻜﺎم ﺗﻨﻈﯿﻢ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ اﻟﻤﻮﺿﻮﻋﯿﺔ ﺑﻤﺮاﺟﻌﺔ أ أوﺻﺖ اﻟﺪراﺳﺔﻗﺪ و
ﯾﻀﻤﻦ  ﻋﺎم دون ﻗﺼﺮھﺎ ﻋﻦ اﻟﻮﻛﺎﻻت اﻷﺟﻨﺒﯿﺔ، وﺑﻤﺎ واﻹﺟﺮاﺋﯿﺔ وإﻋﺎدة ﺗﻨﻈﯿﻤﮭﺎ ﺑﺸﻜﻞ
ﺗﻔﻌﯿﻞ دور اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ وﺗﻄﻮﯾﺮھﺎ، وذﻟﻚ ﻣﻦ ﺧﻼل ﺗﻮﻓﯿﺮ اﻟﻀﻤﺎﻧﺎت اﻟﻼزﻣﺔ 
ﻣﺮﻛﺰه اﻟﺘﻌﺎﻗﺪي،  ﻧﻈﺮا ًﻟﻀﻌﻒ ؛وﺗﻮﻓﯿﺮ اﻟﺤﻤﺎﯾﺔ اﻟﻤﻨﺎﺳﺒﺔ ﻟﻠﺤﺼﻮل ﻋﻠﻰ ﺣﻘﻮﻗﮫ، ﻟﻠﻮﻛﯿﻞ
  اﻟﻮﻛﺎﻟﺔ. اﻧﺘﮭﺎءوإﻗﺮار ﺣﻘﮫ ﻓﻲ اﻟﺘﻌﻮﯾﺾ ﻋﻦ ﻋﻨﺼﺮ اﻟﻌﻤﻼء ﻓﻲ ﻛﻞ ﺣﺎﻻت 
 ن 
 
Abstract 
 
This study explored the sole agency as a system in which the role of the agent 
is not restricted to attracting the costumers only, but also goes beyond to 
make contracts with them on behalf of the principal based on the continuous 
agency agreement. Sole agency is considered a quite modern legal system 
where it may bring up some legal problems in terms of  adaptation or its 
resemblance to other legal systems. This study aimed to assess and develop 
the system of sole agency in Yemen through identifying the existing 
weaknesses and discussing the applicable  treatments by comparing them to 
the Islamic jurisprudence provisions and the legislations of some other 
countries such as Sudan and Egypt. 
 
Furthermore, the study investigated the essence of sole agency through 
defining it, determining its characteristics, distinguishing it from other 
systems, and highlighting its importance. Since sole agency has become one of 
the commercial agreements widely and constructively spread, many 
legislations has undertaken to regulate its substantive provisions and 
procedural provisions with special rules. However, the Sudanese legislator has 
not specified its substantive provisions with special rules which means that it 
is subject to the general provisions of authorization although commercial 
agency and business have their own nature. In other words, what may be 
appropriate for the relations of civil nature doesn't have to be necessarily 
appropriate for the relations of commercial nature, therefore, allotting the 
same provisions for commercial agency and authorization should be 
rethought, because the agent and the principal are professional traders while 
the authorized person in regular civil case does it voluntarily and not 
professionally.  
 
The study also showed that the concept of sole agency is not existent in the 
Islamic jurisprudence, however, Islamic jurisprudence is based on granting 
favor to advantages over disadvantages. So you may find many deals 
legitimized on this basis in Islamic jurisprudence. Since the commercial agency  
is generally bringing benefits to people and it differs from regular 
authorization only in its frame, Islamic jurists found commercial agency 
generally legal although there are some differences in their opinions regarding 
its details. 
 
It was also clear that in practical situation there are two kinds of sole agency. 
The first kind is represented by exclusive agency contracts where the principal 
authorizes the agent exclusively in a specific geographic area in which the 
agent practices his activity on behalf of the principal to promote the 
principal's products and sell them in return of a certain payment. The second 
 س 
 
kind is represented by exclusive distribution. This latter kind is not considered 
exclusive agency, because the agent sells the products he buys for his interest, 
and therefore he bears marketing risks. In spite of that, most of sole agencies 
are of the latter kind. 
 
In addition, the study clarified  the influences of sole agency  through 
mentioning the obligations of the involved parties, and the guarantees and 
termination of agency. For instance, each party in commercial agency 
agreements has the right to terminate the agreement at his own will, and this 
doesn't comply with the professionalism of commercial agency nature. 
Therefore, some legislations consider the sole agency as an agreement made 
for the joint interests of the two parties. Subsequently, when terminating the 
agreement, protective standards must be taken into account to ensure that 
no party exploits his right of termination to harm the other. So, termination 
has to be justified with a reasonable cause acknowledged by law and 
commercial custom otherwise a compensation must be made to one party. In 
some cases the entitlement to such a compensation raise many problems. 
 
It was also apparent that there are many weaknesses in the substantive and 
procedural provisions of sole agency, including restricting  the regulation of 
the agency practices to the foreign companies only and the unavailability of 
sufficient protective laws for the sole agent. As a result,  this hinders the 
development of commercial agencies and impacts their contribution to the 
national economy. 
 
Finally, the study reach a number of results, including: the provisions of the 
sole agency in the Yemeni law are generally consistent with the Islamic 
jurisprudence provisions except the provisions related to the interests of 
receivables of the principal from the day of requesting them, and the interests 
of receivables of the agent paid for the implementation of the agency. 
 
The study recommends that the substantive and procedural provisions of sole 
agency should be generally revised in order not to be limited to foreign 
agencies, and  to ensure the development of commercial agency and the 
activation of its role by: determining the necessary guarantees for the agent 
to keep his rights, providing the suitable protection for the agent due to his 
weakness in case of retirement, and acknowledging his right in compensation 
regarding the factor of customers in any case of agency termination. 
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  ٨٢١  ....................................................اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ:  اﻟﻮﻛﺎﻟﺔ ﺧﺼﺎﺋﺺ: اﻷول اﻟﻤﻄﻠﺐ
  ٨٢١  ...................................................... ﻣﻦ اﻟﻌﻘﻮد اﻟﻤﺴﻤﺎة اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ اﻟﻮﻛﺎﻟﺔ: ﻻً أو
  ٩٢١  ﺗﺼﺮﻓﺎ ًﻗﺎﻧﻮﻧﯿﺎ ً................................................ ﺛﺎﻧﯿﺎ:ً ﻋﻘﺪ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻣﺤﻠﮫ
  ٠٣١  ﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﺗﺘﻀﻤﻦ ﺷﺮط اﻟﻘﺼﺮ ....................................................ﺛﺎﻟﺜﺎ:ً اﻟﻮﻛﺎﻟﺔ ا
  ١٣١  ............................................................. ﺪ رﺿﺎﺋﻲﻋﻘ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ : اﻟﻮﻛﺎﻟﺔراﺑﻌﺎً 
  ٣٣١  ................................................. اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻣﻦ ﻋﻘﻮد اﻟﻤﻌﺎوﺿﺔ: ﺧﺎﻣﺴﺎً 
  ٥٣١  ................................ ﺳﺎدﺳﺎ:ً اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻋﻘﺪ ﻣﺒﻨﻲ ﻋﻠﻰ اﻻﻋﺘﺒﺎر اﻟﺸﺨﺼﻲ
  ٦٣١  ............................................................ ﺳﺎﺑﻌﺎ:ً اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻋﻘﺪ ﺗﺠﺎري
  ٩٣١  ...................................................................... ﻋﻘﺪ ﻣﺤﺪد اﻟﺘﺠﺎرﯾﺔ ﻋﻘﺪ اﻟﻮﻛﺎﻟﺔﺛﺎﻣﻨﺎ:ً 
  ٩٣١  ......................................................... ﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻣﻦ ﻋﻘﻮد اﻟﻤﺪةﺗﺎﺳﻌﺎ:ً ا
  ٠٤١  ................................ ﻣﻠﺰم ﻟﻠﺠﺎﻧﺒﯿﻦ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﺟﺎﺋﺰ ﻏﯿﺮ ﻻزم : ﻋﻘﺪ اﻟﻮﻛﺎﻟﺔﻋﺎﺷﺮاً 
 ٢٤١  .......................... ﻣﻦ اﻟﺘﺼﺮﻓﺎت ﺎھﻋﻦ ﻏﯿﺮ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﺗﻤﯿﯿﺰ اﻟﻮﻛﺎﻟﺔ ﻧﻲ:اﻟﺜﺎ ﻄﻠﺐاﻟﻤ
  ٢٤١  .................................... ﻤﺪﻧﯿﺔواﻟﻮﻛﺎﻟﺔ اﻟ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ : اﻟﺘﻤﯿﯿﺰ ﺑﯿﻦ ﻋﻘﺪ اﻟﻮﻛﺎﻟﺔأوﻻً 
  ٣٤١  .......................................... وﻋﻘﺪ اﻟﻌﻤﻞ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ : اﻟﺘﻤﯿﯿﺰ ﺑﯿﻦ ﻋﻘﺪ اﻟﻮﻛﺎﻟﺔﺎً ﺛﺎﻧﯿ
  ٥٤١  ........................................ وﻋﻘﺪ اﻟﻤﻘﺎوﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ: اﻟﺘﻤﯿﯿﺰ ﺑﯿﻦ ﻋﻘﺪ اﻟﻮﻛﺎﻟﺔ ﺛﺎﻟﺜﺎً 
  ٥٤١  اﻟﺴﻤﺴﺮة ................................................راﺑﻌﺎ ًاﻟﺘﻤﯿﯿﺰ ﺑﯿﻦ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ و
  ٧٤١  ........................... ﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ وﻋﻘﺪ اﻟﺘﻮزﯾﻊ اﻟﺘﺠﺎريﺧﺎﻣﺴﺎ ًاﻟﺘﻤﯿﯿﺰ ﺑﯿﻦ ﻋﻘﺪ اﻟﻮﻛﺎﻟﺔ اﻟﺘ
  ٢٥١  ........................ ﺳﺎدﺳﺎ:ً اﻟﺘﻤﯿﯿﺰ ﺑﯿﻦ ﻋﻘﺪ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ وﻋﻘﺪ اﻻﻣﺘﯿﺎز اﻟﺘﺠﺎري "اﻟﻔﺮﻧﺸﺎﯾﺰ"
  ٦٥١  ............................... ﺳﺎﺑﻌﺎ:ً اﻟﺘﻤﯿﯿﺰ ﺑﯿﻦ ﻋﻘﺪ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ واﻟﺘﻤﺜﯿﻞ اﻟﺘﺠﺎري
ﻓﻲ اﻟﻔﻘﮫ  وﻋﻼﻗﺘﮭﺎ ﺑﺎﻻﺣﺘﻜﺎر اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﺣﻜﻢ اﻟﻔﺼﻞ اﻟﺜﺎﻧﻲ
  اﻹﺳﻼﻣﻲ واﻟﻘﺎﻧﻮن
  ٩٥١
  ٠٦١  اﻟﺤﻜﻢ اﻟﺸﺮﻋﻲ ﻟﻠﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ............................................... اﻷول: اﻟﻤﺒﺤﺚ
  ٠٦١  ..........................................................اﻟﻤﻄﻠﺐ اﻷول: ﺻﻮر اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ 
 ح 
 
  ٢٦١  ............................................................: ﺣﻜﻢ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ اﻟﺜﺎﻧﻲ ﻄﻠﺐاﻟﻤ
  ٩٧١  ..........................................ﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ اﻻﺣﺘﻜﺎر وﻋﻼﻗﺘﮫ ﺑﺎﻟﻮﻛﺎﻟ اﻟﺜﺎﻧﻲ: اﻟﻤﺒﺤﺚ
  ٩٧١  ..................................................وﺷﺮوطﮫ وﺣﻜﻤﮫ ....... اﻻﺣﺘﻜﺎرﻣﻔﮭﻮم  :اﻷول اﻟﻤﻄﻠﺐ
  ٩٧١  ...........................................................................................أوﻻ:ً ﻣﻔﮭﻮم اﻻﺣﺘﻜﺎر 
  ٢٩١  .................................................................................وﺣﻜﻤﮫ  : ﺷﺮوط اﻻﺣﺘﻜﺎرﺛﺎﻧﯿﺎً 
  ١٠٢  .............................................اﻟﻤﻄﻠﺐ اﻟﺜﺎﻧﻲ: ﻋﻼﻗﺔ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﺑﺎﻻﺣﺘﻜﺎر 
  ١٠٢  ................................................... أوﻻ:ً أوﺟﮫ اﻻﺧﺘﻼف ﺑﯿﻦ اﻟﻮﻛﺎﻟﺔ اﻟﺤﺼﺮﯾﺔ واﻻﺣﺘﻜﺎر
  ٥٠٢  ........................................................ اﻟﺤﺼﺮﯾﺔ ﺑﺎﻻﺣﺘﻜﺎر اﻟﺘﺠﺎرﯾﺔ ﻋﻼﻗﺔ اﻟﻮﻛﺎﻟﺔﺛﺎﻧﯿﺎ:ً 
  ٩٠٢  ......................................................... اﻟﺤﺼﺮﯾﺔ رﯾﺔاﻟﺘﺠﺎ ﺣﺘﻜﺎر اﻟﻮﻛﺎﻻتا: ﻣﻌﺎﻟﺠﺔ ﺛﺎﻟﺜﺎً 
    اﻟﺒﺎب اﻟﺮاﺑﻊ
  ٠٢٢  ﻓﻲ اﻟﻔﻘﮫ اﻹﺳﻼﻣﻲ واﻟﻘﺎﻧﻮن أرﻛﺎن اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ وإﺟﺮاءات ﺗﻨﻈﯿﻤﮭﺎ
  ١٢٢  أرﻛﺎن اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ اﻷول ﻔﺼﻞاﻟ
  ٢٢٢  ................................................... ﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔاﻟﻌﺎﻗﺪان ﻓﻲ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠ اﻟﻤﺒﺤﺚ اﻷول:
  ٢٢٢    .......: اﻟﻤﻮﻛﻞ وﺷﺮوطﮫ ﻓﻲ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ................................اﻟﻤﻄﻠﺐ اﻷول
  ٢٢٢  ................................................................................................... ﺷﺮوط اﻟﻤﻮﻛﻞ
  ٦٣٢  ................................................................................................. ﻋﻮارض اﻷھﻠﯿﺔ
  ٠٤٢  ........................................................................................... اﻟﺸﺨﺼﯿﺔ اﻻﻋﺘﺒﺎرﯾﺔ
  ٢٤٢  وﺷﺮوطﮫ ﻓﻲ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ........................................ اﻟﻮﻛﯿﻞﺜﺎﻧﻲ: اﻟ ﻤﻄﻠﺐاﻟ
  ٢٤٢  .................................................................................................... ﺷﺮوط اﻟﻮﻛﯿﻞ
  ٩٤٢  ................................................................................................. اﻷھﻠﯿﺔ اﻟﺘﺠﺎرﯾﺔ
  ٩٥٢  .........................................وﻣﺤﻠﮭﺎ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ اﻟﻮﻛﺎﻟﺔﻋﻘﺪ  ﺻﯿﻐﺔ :اﻟﻤﺒﺤﺚ اﻟﺜﺎﻧﻲ
  ٩٥٢  .................................اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ  : ﺻﯿﻐﺔ ﻋﻘﺪ  اﻟﻮﻛﺎﻟﺔ اﻟﻤﻄﻠﺐ اﻷول
  ٣٧٢  ...................................................ﻣﺤﻞ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ : اﻟﻤﻄﻠﺐ اﻟﺜﺎﻧﻲ
وﺣﻤﺎﯾﺘﮭﺎ ﻣﻦ  اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﺗﻨﻈﯿﻢ اﻟﻮﻛﺎﻟﺔإﺟﺮاءات  اﻟﺜﺎﻧﻲ ﻔﺼﻞاﻟ
  اﻻﻋﺘﺪاء ﻋﻠﯿﮭﺎ
  ٨٧٢
  ٩٧٢  ...........ﮭﺎ ....إﺟﺮاءات ﺗﺴﺠﯿﻠﺷﺮوط ﻣﻤﺎرﺳﺔ ﻣﮭﻨﺔ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ و ول:اﻟﻤﺒﺤﺚ اﻷ
  ٠٨٢  .............................................ﺷﺮوط ﻣﻤﺎرﺳﺔ ﻣﮭﻨﺔ اﻟﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ .......اﻟﻤﻄﻠﺐ اﻷول: 
 ط 
 
  ٠٨٢  ................................................................ اﻟﺘﺠﺎري ﻮﻛﯿﻞﺘﻲ ﺗﺘﻌﻠﻖ ﺑﺎﻟﺸﺮوط اﻟأوﻻ:ً اﻟ
  ٦٨٢  ................................................... ﺑﻌﻘﺪ اﻟﻮﻛﺎﻟﺔ اﻟﻤﻘﺪم ﻟﻠﺘﺴﺠﯿﻞﺘﻲ ﺗﺘﻌﻠﻖ ﺸﺮوط اﻟﺛﺎﻧﯿﺎ:ً اﻟ
  ٠٩٢  .......................... اﻟﺤﺼﺮﯾﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﻮﻛﺎﻻت ﻗﯿﺪ إﺟﺮاءات ﻣﻦ اﻹﺳﻼﻣﻲ اﻟﻔﻘﮫ ﻣﻮﻗﻒ: ﺛﺎﻟﺜﺎً 
  ٣٩٢  ............................................ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔإﺟﺮاءات ﺗﺴﺠﯿﻞ اﻟﻮﻛﺎﻟﺔ اﻟﻤﻄﻠﺐ اﻟﺜﺎﻧﻲ: 
  ٣٩٢  ................................................. اﻟﺴﺠﻞ اﻟﺘﺠﺎريﻓﻲ  اﻟﺘﺠﺎرﯾﺔإﺟﺮاءات ﻗﯿﺪ اﻟﻮﻛﺎﻟﺔ أوﻻ:ً 
  ٨٩٢  ﻓﻲ ﺳﺠﻞ اﻟﻮﻛﺎﻻت اﻟﺘﺠﺎرﯾﺔ .................................... ﺛﺎﻧﯿﺎ:ً اﻹﺟﺮاءات اﻟﺨﺎﺻﺔ ﺑﻘﯿﺪ اﻟﻮﻛﺎﻟﺔ
  ٦٠٣  ........................ اﻟﺠﺰاء اﻟﻤﺘﺮﺗﺐ ﻋﻠﻰ ﻣﺨﺎﻟﻔﺔ ﺗﺴﺠﯿﻞ اﻟﻮﻛﺎﻟﺔﻮﻗﻒ اﻟﻔﻘﮫ اﻹﺳﻼﻣﻲ ﻣﻦ ﺛﺎﻟﺜﺎ:ً ﻣ
  ٤١٣  ..........اﻟﺤﻤﺎﯾﺔ اﻟﻘﺎﻧﻮﻧﯿﺔ ﻟﻠﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ اﻟﺤﺼﺮﯾﺔ ﻣﻦ اﻻﻋﺘﺪاء ﻋﻠﯿﮭﺎ إﺟﺮاءات  :اﻟﺜﺎﻧﻲ اﻟﻤﺒﺤﺚ
 ﻟﻌﺎﻣﺔ وأﺣﻜﺎم اﻟﻮﻛﺎﻻت اﻟﺘﺠﺎرﯾﺔاﻟﻤﻄﻠﺐ اﻷول: اﻟﺤﻤﺎﯾﺔ اﻟﻘﺎﻧﻮﻧﯿﺔ ﻟﻠﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ وﻓﻘﺎ ًﻟﻠﻘﻮاﻋﺪ ا
  ....................................................................................................... اﻹﺟﺮاﺋﯿﺔ
  ٥١٣
  ٥١٣  ﺑﻌﺪم ﻣﻨﺎﻓﺴﺔ اﻟﻤﻮﻛﻞ ................................................................. اﻟﺘﺰام اﻟﻮﻛﯿﻞ اﻟﺘﺠﺎري
  ١٢٣  .......ﻨﺎﻓﺴﺔ اﻟﻮﻛﯿﻞ ﻣﻨﺎﻓﺴﺔ ﻏﯿﺮ ﻣﺸﺮوﻋﺔ .................................................اﻻﻟﺘﺰام ﺑﻌﺪم ﻣ
  ٤٢٣  اﻹﺟﺮاﺋﯿﺔ ....................... اﻟﻮﻛﺎﻻت اﻟﺘﺠﺎرﯾﺔ ﻷﺣﻜﺎموﻓﻘﺎ ً اﻟﺘﺠﺎرﯾﺔاﻟﺤﻤﺎﯾﺔ اﻟﻘﺎﻧﻮﻧﯿﺔ ﻟﻠﻮﻛﺎﻟﺔ 
اﻟﻤﻄﻠﺐ اﻟﺜﺎﻧﻲ: اﻟﺤﻤﺎﯾﺔ اﻟﻘﺎﻧﻮﻧﯿﺔ ﻟﻠﻮﻛﺎﻟﺔ اﻟﺘﺠﺎرﯾﺔ وﻓﻘﺎ ًﻷﺣﻜﺎم ﻗﺎﻧﻮن اﻷﺳﻤﺎء اﻟﺘﺠﺎرﯾﺔ، وﻗﺎﻧﻮن 
  .....................................................................اﻟﻌﻼﻣﺎت اﻟﺘﺠﺎرﯾﺔ ..........................
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